
Hr. Verne Xalton 

Barbara G, Elbrecht 

Change of Ownership, 
Sierra County.Sample 

Alpha iIardware and Supply Co*npany: 
136 -_~ine 

. 

This.is in 

July 23..19dS : 

response to your iueaorandum of June 13, 
1965, directed to %r. iiichard Ochsner regarding a changs in 
ownership of the_pCompany. You hava 
attached copies of aata'r'elating the history of transactions 
dealing witn the ownership of theI_ Mine and.have 
asked that we review the data provided and inforzn you of the 
pioper reappraisal date/base year(s) in effect as of lien date 
March 1, 1984. 

. . 

Xou have provided the following documents with your 
memorandum; a Prospectus for the sale of shares in the _ 
-Mining and Development Co., Inc., dated April 15, 198dl; 
the Annual Report of f_,Yining and Develop?nent Co., 
Inc., for the year ending January 31, 1985; a Stock Purchase 
Agreement and Promissory Note between Fred0 and 
- b-4 Inc., dated December 5, 1980; and an 
Agreement for Sale of _Stock and Agreement for Repurchase 

* ..‘C.> of-Stock, dated May 5, 1982. 

During the.period of time covered by the documents 
you have provided, there were ten transactions which might' 
constitute changes in ownership of the#_]Hine. The 
first five transactions de&l with the lease of the nine and _ _ 
are summarized as follows; - =. a 

1. The __ ,Mine consists of 8 patented and 
39 unpatented mining c&&s: in ~SierramCounty. The 
mine is owned by 
("Upnan), 4 California corporation.---.Alpha ,entered 
into a master lease.of the mine on October 15, 1981 
with K_Ir .W a_ U.S., Inc. 
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U)t a Delaware Corporation. K 
Kekreil is a 

UK iugsidiary or‘_v<wj, Inc., (“V 
.,“), a British Columbia Corporation. The'term 

of the lease was from October 20, 1981, to October 
20, 1999. 

2. 
.K 

N in turn sublet the mine on October 20, 
1981 to Timothya__sr individuaily and as a 
general partner of tht!t_ 
("'the Partnership"), 

Mining 'Company 
a California llnited 

partnershipc T& term of the sublease expired on 
October 19, 1999. not make clear the 
extent to which Mr. tered into the lease 
on his own behalf and on behalf of the Partnership. 

3. Cn April 15, 1982, the Partnership incorporated 
and transferred all of its assets, including mining 
rights, to thea_,'#ining and Development 
Co., Inc. ("the Company"), a lu'evada corporation, in 
exchange for the Company's assumption of all 02 the 
liabilities of the Partnership and the issuance of 
24,050,OOO shares of the Company's common stock. 
This assignment transferred to the Company the 
Partnership's rights as lessee of the mine from . 
Kenrell. 

4. On April 25, 1982, 
- %iii 

transferred and 
assigned his interest in the sublease to the Company 
in exchange for 2,975,OOO shares of the Company's 
common stock. 

. 

S. To clarify the true intent 05 the parties to the . .:-_ aDove ,transactions, an agreement to terminate all 
prior leases and subleases was made on October 7, 
1982 by Alpha,,-, the Partnership, Timothy. 

0, and the Company. At the same time, a 
: direct lease of the mine was entered into by Alpha, 
: ‘, Xgly) and the Company for a lease term expiring - 

October 20,,1999. 

Comment: It has been'our position that a lease of a mining 
right for a specific term of years is' governed by the general 
lease proviSibns of Revenue and Taxation Code (all section 
references herein unldss otherwise specified are to the 
Revenue and Taxation Code) section?6l(c) rather than section 
61(a), which deals with change in ownershlp ot‘ mineral rights 
for an indefinite term (for so long as the ??ineral cm Se 
produced in paying quantities). Section 51(c) states that a 

! 

I 



, 

‘. 

Mr. Verne Walton -39 July 23, 1985 . 

. . 

change in ownership includes the crration, termlnation;.or 
transfer of a leasehold interqt Eor a tern oi 35 years or 
note. 

AilL of the five transactions listea above involving the leasz 
of the mine are for terms of less thail 35 years. 2hrzir‘ore, 
the transactions do not constitute a cnanje in ownership of 
the mine under tne provisions of section 61(c). 

The next five transactions involve transfers of 
ownership interests in Alpha, the corporation which.owns tne 
nine. B,ecause of the complexity of the transactions, each 
transaction will be described and anaiyzed separately for 
change in ownership implications. 

I. In 1980 and 1961, go B.C. entered into a , 
series of stock Yurcnase agreements with the 
shareholders of Alpha. Five stock purchase 
agreements For a total of 37,&r 3hares (or 32 
percent of -the outstanding shares) of Alpha wera 
entzrud'into on December 5, 1980; a 3ixtb agreement 
for SOU shares was entered into on September 30, _ 
i9i31. The total.acquisition of 37,904 snares 
squalled 93 percent of the shares of Alpha. 

The terms of the 1980 agreements called for a cash 
downpaymetit on.,the date of the agreements, plus 
four equal annual instailment payments. The shares 
to be purchased were to be held in escrow accounts 
untii the final installment payment of December 5, 
1984, was made. 

On December 5, 1980, agreements granted to u 
B.C- immediate irrevocable proxies from the Alpha 
shareholders to vote the shares to be purchased as 
long as K0B.C. met the terms of the 
agreement. (240 information has been provided a&t" 
the September 30, 1991 agreement.) Tne 198U 
agreeinents also called for-the immediate-resignation 
of Alpha's existing officers and directors to be 
replaced by those elected by y B.C. 

. 
Comment: This tranaaccion raises &hit issue of whether the 
granting of irrevocable stock proxi& transferring stock. 
voting rights without an accompanying transfer of ownership 

.’ 
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rnterests constitutes a change in ownership.of.the raal , 
property owned by the corporation.. Thrs question was. . 
addressed in a memorandum dated February 20, 1985, 'directec 
to you from i+lr. Richard Ochsner. That memorandum sets forth 
tna policy that once it'is established that irrevocable 
proxies have been'validly granted. the granting of.irrevocable 
Broxies for more than Si) percent of the voting stock in a 
corporation constitutes a change in ownershrp or' the real 
property owned by tile corporation under section 64(c). A 
,change in ownership occurs because,the right to vote more than 
SO percent of the shares confers.the power to elect a majority 
of the board of directors of the corporation and thus control 
the corporation. 

. . 

As stated in Mr. Ochsner's memorandum, Corporations 
Code, section 705(e) states that “a person wno has purchased 
or agreed to purchase .,. shares in the corporation" can hoid 
an irrevocable proxy. Therefore, the irrevocaole proxies 
ranted by Alpha to r(8.C. appear to be valid because 

% m B.C. was a purchaser of the shares for which the. 
proxies were granted. Since m a.C. was granted 
irrevocable proxies for 92 percent of Alpha's shares, u 
8-C. thereby acquired control of Alpha. Further evidence of 
Icirrry B.C.'s control of..Alpha is provided by the provision 
.in the stock purchase agreement which requires that the 

P existing Alpha officers and directors immediately resign as of 
the date of the agreement to be replaced by those elected by 
s B.C. Accordingly, under section 64(c), a change in 
ownership of the real property owned by Alpha occured as of 
December 5, 1980, the date of the ,anove-dosc,ri&ed agreement. 

. -.h< 2. At some, point between December 5, 1980 and 
May S, 1982, -B.C. apparentiy transferred its 
interest in Alpha to Its subsidiary, )/ This 
is deduced from the fact that in Hay, 1982, Kenrell 
(and not WY B.C.) entered into a contract which 
transferred s B.C-.'s'interest in Aipha. No - L. 

has been provided regarding the transker 
Q.C.m~ rights. in Alpha to y. 

'Comment: This transfer of #gLlr)~.C.'s rights in Alpha's 
stock to i%s subsidiary did not constitute a change in 
ownership. Aithough' little is known about about this, 
transfer, it appears to be a transfgr of an interest in a 
corporation between a parent and its subsidiary, and 
therefore is excluded under section 64(b) as a transt'o'r 
between affiliated corporations. 
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3. .On {day 5,.1982, x_(w a.C. having 
apparentfy.transferred its interest in Alpha to its 
subsidiary, KW). entered into an agreement with. 
the Company to sell the shares of Alpha being 
purchased by -B.C. The Company agreed to ,oay 
Kenrell.$350,291 (tha price e B.C. oaid Alpha) 
-or the .shares of Alpha; in aadition, it issued 
k _ 2,500,OOO shares of its common stock and 
granted Kenreli the option to require tha Company to 
repurchase the shares at, $0.15 per share, or tha. 
total sum of $375,00O,.w~thin 60 days of y 
transfer of the shares of Alpha to the Company. 

. 
Inthe Xay 1982 agreement, Kb agreed to 
"conduct Alpha business in a manner generally 
acceptable for closely held corporations, properly 
managed." # further agreed "to exercise its 
rights to vote the snares of Alpha in a manner 
consistent with this agreement and in a manner 

. consistent with the minin 
granted tom F-n 

sublease previously 
GL--- 

Agreement, p. 5). .The agraement also states that it 
is not to be construed as a present assignment of 
Kentell's right to acquire the Alpha shares which 
Renrell is still purchasing, but rather that it is 
ari executory agreement whereby u 'promises to 
transfer the shares to Brush Creek at the time that 
the escrows are consumated and title to the shares 
passes to wtr (K--+3_ c--_-'-Agreement, 
P. 6). 

Comment: This agreement of May 5, __1982 requires Kenrell to 
vote the proxies it holds for the Alpha shares being . 
purchased "in a manner consistent with the mining sublease' 
previously granted to [the Company]." While this shows a 
promise to protect the Company's interest in the 
not-demonstrate..a transfer oi voting rights from 

gne&$y 

the Co-any. c(m still retained the power to vote more* 
than 50 percent of the stock and thereby to control. Alpha. ~_ ~._ 
Therefore, no change in ownership-under section 64(c) occurred 
under the &Hay 5, 1982 agreement. 

4.‘ 
__ . . _ ---.-.... 

On Pebruqry 7, 1981, gm assigned to the 
Company all of au's qght,. .title, and interest 
in Alpha's 93 percent (37,900 shares) of Alpha, 
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. 

C01ument: .m_-- Since the assigment of all of ur(k rights 
apparently included the assignment-of its irrevocable 
proxies r by this assignment the Coirrpany acquired the f?o'ntrjl _ 
of rilpha previously held by &Ilrrsn; The Company, as 
purcnaser of the shares, fell into th2 class of persons or 
entities entitled. to hold irrevocable proxies enumerated in 
section 705(a) of the Co-orations Code. i&cause the Company 
now had the power to vote 93 percent of the sharest a change 
in ownership under section 64(c) as discussed above'occurred. 

5. The final transaction involving ownership 
interests i presumably occurred in,Decenber, 
1984, when completed its purchase of Alpha 

* stock and transferred the ownershi? of the shares 
.to the Cbmpany, as promised in the u-company 
agreement of Aay 5, 1982. Since we have no docurxen- 
tation after kpril, 1984, we have no knowledge of 
whether the pukchasa of Alpha stock was completed as 
scheduled. 

Cdment: Since the Corrrgany was already exercising voting 
control or Mpha,.the acquisition 02 ownershio interests in 
Aly>ha would not have any efr'&ct upon the control of the 
corporation. -Therefore, there would not be a change in 

_ 

ownersnip under section 64(c) when gm acquired actual 
ownership of the Alpha stock and transferred it to the 
Coqany. 

. To summarize the transactions listed above, the 
i * granting of the mining leases did not constitute + change in 
i ownership. the granting of voting rights of more 
I * .;... than 50 pere~~~e~~r~he shares of Alpha by ths Algna-gm 
I ‘. ‘: agreement of December 5, 1980 and by the If-Company 
I agreement df February 7, ‘1944 each constituted a change in 
I control within the meaning of section 64(c). Therefore, * 
I 

I 

changes in ownership of the real property owned by Alpha 
o,$cured on Deceaber 5, 1980 and February 7, 1984. 

BGZ:;cS -'- - : 

cc: Mr. Gqrdon P. Adelman 
tir. Rooert H. Gustafson _._ 

. 
1 

1 


